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DECLARATION OF PROTECTIVE COVENANTS
FOR

ELLSWORTH

THLS DECLARATICN is made on the date set forth below by Ruby-Forrest

Ltd., a Georgia Corporation ["Declarant”};

WITWNESSETH:

WHEREAS, Declarant and the undersigned propexty owners are the owners of
the real property described in Article II, Section 1 of this Declaration; and

WHEREAS, Declarant and the undersigned property owners desire to subject
the real property described in Article II, Section i to the provisions of this
Deciaration to create a residential community of single-family housing;

NOW, THEREFORE, Declarant and the undersigned property ouwners declare
that, subject to the provisions of this beclaration, the real property
described in Article II, Section 1 of this Declaration, including the
improvements constructed or to be constructed therecn, is subjected to the
provisions of this Declaration, and shall be held, sold, transferred, conveyed,
used, occupied, and mortgaged or otherwise encumbered subject to the covenants,
conditions, restrictiens, casements, assessments, and liens, set forth in this
Declaration, which are for the purpose of protecting the value and desirability
of, and which shall run with the title to, the real property subject to this
beclaration, and shall be binding on all persons having any right, title, or
interest in all or any portion of the real property subject to this
Declaration, their respective heirs, legal representatives, SUCCessSOrs,
successors—-in-title, and assigns and shall be for the benefit of all owners of
the property subject to this Declaration.

Article I
Definitions

Unless the context shall prohibit, certain words used in this Declaration
shall be defined as set forth in Exhibit "A", attached and made a part of this

Declaration.

Article II
Property Subject To This Declaration

The real property which is, by the recording of this Declaration, subject
tn the covenants and restrictions set forth in this Declaration is the real
property described in Exhibit "B", attached and made a part of this
Declaration.

Section _1_. Identification of Parcel or Phase Names. For marketing
purposes, the Declarant may identify individual phases, parcels or sections
of the Ellsworth subdivision by distinct phase names, including, but not
limited te, the Ellsworth phase or the Ellsworth Glen phase.

Notwithstanding any distinct identification of phases or sections of the
subdivisicon, all such property submitted hereto shall be governed by and
subject to this Declaration, and shall be subject to the jurisdicticn of the

Ellsworth Homgewners Association, Inc.
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Artiela III
Assoaiation Membership and Voting Rights

Sectien 1. Membership. Every Person who is the record owner of a fee
interesst in any Lot that is subject to this Declaration shall automatically be
a member in the Association. Membership shall net include Persons who held a
security interest only, and the giving of a security interest shall not
terminakte the Owner's membership. No Cwner, whether one or more Perscns, shall
have more than one membership per Lot. In the event of multiple Owners cof a
Lot, votes and rights of use and enjoyment shall be as provided in this
Declaration and in the Bylaws. Membership shall be appurtenant to and may not
be separated from ownership of any Lot. The rights and privileges of
membership, including the right to vote and to hold office, may be exercised by
a member or the member's spouse, but in no event shall more than one vote be
cast nor one office held for each Lot owned.

Section 2. Voting. Members shall be entitled to one equal vote for each
Lot owned. When more than one Person holds an ownership interest in any Lot,
the vote for such Lot shall be cast as those Owners decide and instruct the
Secretary prior to any meeting. If the Secretary is not imstructed, the Lot's
vote shall be suspended in the event more than one Owner of a Lot attempts Lo
cast it.

Artiecle IV
Assesaments

Section 1. Purpose of Assessment. The assessments provided for herein
shall be used for the general purposes of promoting the recreation, health,
safety, welfare, common benefit, and enjoyment of the Owners and occupants of
Lots, including the maintenance of real and personal property, all as may be
more specifically authorized from time to time by the Board of Directors.

Section 2. Creation of the Lien and Personal Obligation for Assessments.
Each Owner of any Lot, by acceptance of a deed te the Lot, whether or not

stated in the deed, covenants and agrees to pay to the Association: ta) annual
assessments or charges; b) special assessments, to be established and
collected as hereinafter provided; (¢} initial <¢apitral contributions, as

provided herein, and (d) specific assessments against any particular Lot which
are established pursuant to the terms of this Derlaration, including, but not
limited to, reasonable fines imposed hereunder.

All assessments, together with late charges, interest (not to exceed the
maximem legal rate), costs, and reasonable attorney's fees actually incurred,
shall be (a) a charge on the land and a continuing lien upon rhe iot against
which each assessment -s made from the time the sums become due and payable;
and {(b) the personal cobligation of the Perscn who is the Owner of the Lot at

the time the assessment becomes due. The grantee of each Owner shall be
jointly and severally liable for the portion of an assessment as is due and
payable at the time of transfer cf the Lot. However, the liability of a

grantee for the unpaid assessments of an Owner shall not apply to any first
Mortgage holder taking title through foreclosure proceedings or by deed in lieu
of foreclosure; provided, however, any first Mortgage holder who takes title
through foreclosure proceedings or by deed in lieu of foreclosure shall be
liabla for all assessments cdue after the date of foreclosure.

The Association shall, within five (5) days after receiving a written
request and for a reasconable charge, furnish a certificate signed by an cfficer
or agent of the Association setting forth whether the assessments on  a

el 25
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specified Lot have been paid. A properly executed certificate of the
Association certifying the status of assessments on a Lot shall be binding upon
the Association as of the date of issuance.

Assessments shall be levied equally cn all Lots either within the
Community, as applicable, and shall be paid in such manner and on such dates as
are fixed by the Board of Directors. Upon ten (10} days' written notice, the
Board may accelerate the annual assessment for delinguents. Unless the Board
provides otherwise by resclution, assessments shall be paid in monthly

installments.

Section 3. Computation of Annual Assessment. At least thirty (30} days
pefore the beginning of each fiscal year, commencing en the first year after
the Declarant’'s right to appoint and remove directors hereunder expires, the
Beoard shall prepare a budget covering the estimated common expenses of the
Association during the coming fiscal year. The budget may include a capital
contribution establishing a reserve fund.

In preparing the budget, the Board shall take into account the number of
Lots subject to assessment on the first day of the fiscal year for which the
budget is prepared and the number of Lots reasonably zanticipated tec become
subject to assessment during the fiscal year, So long as the Declarant owns
any property subject to this Declaraticen, on an annual basis, the Declarant may
elect, but shall not be obligated, to reduce the assessment for any fiscal year
by payment of a subsidy. The payment of a subsidy in cne year shall under no
circumstances obligate the Declarant to continue payment of a subsidy in future
years. The Declarant's option to subsidize the assessment may be satisfied in
the form of cash, or by "in kind" contributions of services or materials, or a
combination of these. During such time as the Declarant retains the power to
appoint directors hereunder, Declarant shall not be obligated toc prepare a
budget, but shall establish the annual assessment in an amount determined in
Declarant's reasonable discretion. Declarant shall maintain records of
assessments collected and Common Expenses made from such funds; however,
Declarant shall not be required to maintain or provide reccrds of any subsidies
made by Declarant, except such records as demonstrate the payment of Common
Expenses and the collection of assessments from Lot Cwners.

The Board shall deliver or mail a copy of the commen expense budget and
notice of the amount of the assessment for each Lot to each Owner at least
thirty (30) days prier to the beginning of the fiscal year. The budget and
assessment shall become effective unless disapproved at a meeting by a Majeority
of the teotal Association vote and the Declarant (so long as the Declarant owns
any property subject to this Declaration). There shall be no obligation to
call a meeting for the purpose of considering the budget except on petition of
the Owners as provided in the Bylaws. The petition must be presented to the
Board within ten (10) days of delivery of the notice of assessments.

Notwithstanding the above, in the event the proposed budget is
disapproved or the Board fails to prepare and distribute the budget for any
year then until such a budget is prepared and distributed, the budget in effect
for the immediately preceding year shall continue for the current year.

Section 4. Special Assessments, In addition to the other assessments
authorized herein, the Association may levy special assessments from time to
time te cover unbudgeted expenses or expenses in excess of those budgeted,
Special assessments must be approved by Owners holding at least two-thirds
{2/3) of the veotes present in person or by proxy at a duly called meeting held
for such purpose and, so long as the Declarant owns any preperty subject to
this Declaration by the Declarant. Special assessments shall be paid as
determined by the Board, and the Board may permit special assessments to be
paid in installments extending beyond the fiscal year in which the special
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assessment is imposed.

Sectlon 5. Lien for BAssessmenis. All assessments levied against any
Lot, together with late charges, interest, costs, and reasonable attorney's
fees actually incurred, shall be secured by a lien on the Lot in favor of the
nssociation from the time the assessment beccmes due and payable. The
Associatien shall have the right, but not the obligation to evidence the
existence of the lien by filing a notice of lien in the Gwinnett County,
Georgia, records. The lien shall be superior to all other liens and
encumbrances on the Lot, except for (a) liens for ad valorem taxes; or {b)
liens for all sums uwnpaid on a first Mortgage or on any Mortgage to Declarant
duly recorded in the Gwinnett County, Georgia, records.

All Persons acquiring liens or encumbrances on any Lot after this
Declaration has been recorded, other than as provided above, shall be deemed to
consent that their liens or encumbrances shall be inferior to future liens for
assessments, whether or not prior consent is specifically set ferth in the
instruments creating their liens or encumbrances.

Section 6. Effect of MNonpayment of Assessments: Remedies of ths
Association. Any assessments or installments of assessment which are not paid
when due shall be delinguent. Any assessment or installment delinguent for a
period of more than ten (10} days shall incur a late charge in an amount as the
Board may from time to time determine, which shall not exceed fifteen ({153%)
percent of the assessment payment. The Association shall cause a notice of
delingquency to be given to any Owner who has not paid within ten (10) days
following the due date. If the assessment is not paid when due, a lien shall
attach and, in additien, the lien shall include the late charge, interest at a
rate not to exceed the highest rate allowed under Georgia law, and all late
charges from the date first due and payable, all costs of collection,
reasonable attorney's fees actually incurred, and any other amounts provided or
permitted by law. The existence of the lien may, but is not regquired to be,
evidenced by the filing of a rotice of lien in the Gwinnett County, Georgia,
records.

If the assessment remains unpaid after sixty (60) days, the Association

may, as the Beoard shall determine, suspend voting and common area use
privileges of the delinguent Owner and institute suit to collect such amounts
and to foreclose its lien. Each Owner, by acceptance of a deed or as a party

to any cother type of a conveyance, vests in the Associatien or its agents the
right and power to bring all actions against him or her, personally, for the
collection of such charges as a debt or to forsclose the lien. The lien
provided for in this Article shall be in favor of the Association and shall be
for the benefit of all other Owners. The Assoclation, acting on behalf of the
Owners, shall have The power to bid on the Lot at any foreclosure sale or to
acquire, hold, lease, mortgage, Or convey the Lot.

No Owner may waive or otherwise exempt himself or herself from liabilicy
for assessments, by abandoning the Lot or in any other manner. The obligation
to pay assessments is a separate and independent covenant on the part of each
Owner and ne reduction of any assessment shall be claimed or allowed for any
reason whatscever, including, but not limited to, nonuse of the Common
Property, the Association's failure to provide services or perform its
obligations required hereunder, or inconvenience or discomfort arising from the
Association's performance of 1its duties.

All payments shall be applied first to costs and attorney’s fees, then to
late charges, then to interest and then to delinguent assessments.

Section 7. Date of Commencement of Assessments. Assessments shall
commence as “o a Lot on the first day of the month follewing the conveyance of
the Lot to a Person other than {(a) the Declarant, or (b) a builder or developer
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who purchases the Lot for the purpose of construction of a residence and resale
of the Lat and residence. Except as set forth in Section 9 of this Article,
neither the Declarant nor a builder or developer who purchases a Lot for the
purpose of construction of a residence and resale of the Lot and residence
shall be responsible for the payment of any type of assessment; provided,
however, assessments shall commence on Lots containing occupied residences that
are owned by Declarant or any builder or developer on the first day of the
month following the occupancy of the residence located on the Lot. Assessments
shall be due and payable im a manner and on the schedule that the Board of
Directors provides. Lots which have mot been conveyed as provided above shall
not be subject to assessment. The first amnual common assessment shall be
adjusted according to the number of months then remaining in that fiscal year.

Section 8. Specific Assesgsments. The Board shall have the power to
specifically assess specific Lots pursuant to this Section as, in its
discretion, it shall deem appropriate. Failure of the Board to exercise its
authority under this Sectiocn shall not be grounds for any action against the
Association or the Board and shall not constitute a waiver of the Board's right
to do so in the future. Fings levied pursuant to Article XII. Section 1 hereof
and the costs of maintenance performed by the Asscciation for which the Owner
is responsible under Article V, Sections 1 and 2 shall be specific assessments

hereunder.

Acdditionally, except for expenses incurred for maintenance and repair of
items which are the BAssociation's maintenance responsibility hereunder, any
Common Expenses benefitting less than all of the Lots or significantly
disproportionately benefitting all Lots may be specifically assessed egquitably
among all of the Lots which are benefitted according to the benefit received.
Furthermore, any Commeon Expenses cccasioned by any Let Owner{s) or by the
licensees or invitees of any such Lot(s) may be specially assessed against such

Lot {s}.

Article V
Maintenanta; Conveyance of Common Property te Association

Section 1. Association's Responsibility. The Association shall maintain
and keep in good repair the Common Property. This maintenance shall include,
without limitation, maintenance, repair, replacement, and in the Beard's
discretion, improvement, of all landscaping and improvements lecated on the
Common Property. The Association shall maintain the entry features for the
Community which are located on Lots within the Community, and shall maintain
and pay the expenses for any water and electricity provided to the entry
features by the Association. The Association shall maintain all storm water
detenticon or retention pends and storm water drainage facilities located in or
serving the Community, if and to the extant such facilities are not maintained
by a public entity or owners of neighboring property.

In addition, the Association shall have the right, but not the
obligation, te maintain other property not owned by the Association, whether
located within or without the Community, where the Board has determined that
such maintenance would benefit all Owners.

If the Association determines that the need for maintenance, repair, oF
replacement, which is the responsibility of the Association, is caused through
the willful or negligent act of an Ouwner, his or her family, guests, lessees,
or invitees, and i1s not completely covered or paid for by insurance, then the
Asseciation may perform the maintenance, repair or replacement at the expense
of the Owner, and all costs shall be added to and become a part of the
assessment obligation of the Owner and shall become a lien against the Lot.

The Association shall perform all maintenance in a manner consistent with
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the Community-Wide Standard.

Section 2. Owner's Responsibility. Except as provided in Section 1
above, all maintenance of the Lot and all structures, parking areas,
landscaping, and other improvements on the Lot shall be the sole responsibility
of the Owner, who shall maintain the Lot in a manner consistent with the
Community-Wide Standard and this Declaration. Bach Owner also shall maintain
any grassed or landscaped right-of-way located between Owner's Lot and the curb
of any street({s) adjacent to Owner's Lot. If the Board of Directors determines
that a Lot is not maintained in a manner consistent with the Community-Wide
Standard and this Declaration, except in an emergency situation, the Board of
Directors shall give the Owner written notice of the Association’s intent to
provide the necessary maintenance, repair, or replacement at the Owner's sole

cost and expense. The notice shall state the maintenance, repairs, or
replacement deemed necessary. The Owner shall have thirty (30) days after
receipt of the notice to complete the maintenance, repair, or replacement. In

the event that the maintenance, repair, or replacement 1Is not capable of
completion within a thirty (30) day period, the Owner shall begin the work and
shall complete it within a reasonable time. If any Owner does not comply, the
Association may provide the maintenance, repair, or replacement at Owner's sole
cost and expense, and all costs shall be added to and become a part of the
assessment obligation of the Owner and shall become a lien against the Lot,

Section 3, Conveyance of Common Property by Declaranft to Association.
The Declarant may, but shall net pe obligated to, transier or convey to the
Association any personal property and any improved or unimproved real property,
leasehold, easement, or other property interest which is or may be subjected to

the terms of this Declaration. Such conveyance shall be accepted by the
Association, and the property shall be Common Property to be maintained by the
Association for the benefit of all or a part of its members. Declarant shall

not be required to make any improvements whatsocever to property to be conveyed
and accepted pursuant to this Section. No representations are made by Declarant
regarding any improvements to be constructed on any portion of the Common
Property. ‘To the extent that any drawings, statement or documents identify any
recreational facilities or other improvements on the Common Property, then such
drawing statements and documents  reflect only possible improvements
contemplated by Declarant, the construction of which are within Declarant's
sole discretion. Deciarant shall have the rvight to select, lecate and
construct improvements and recreational facilities upon the Common Property as
Declarant chooses.

Article VI
Use Restrictions and Rules
Section 1. General. This Article, sets out certa:n use restrictions
which must be complied with by all Owners and cccupants of Lots. These use
rastrictions may only be amended in the manner provided in Article XII, Section
4, regarding amendment cf this Declaration. In additicn, the Board may, from
time to time, without consent of the Owners, adopt, modify, or delete rules and
requlations applicable to the Commanity. These rules shall be distributed teo

all Owners prior to the date that they are to become effective and after
distribution shail be binding upon all Owners and occupants of Lots until and
snless overruled, canceled, or modified in a regular or special meeting by a
Majority of the total eligible Association vote and the consent of DPeclarant
(so long as the Declarant owns any property subject to this Declaration}.

Notwithstanding the above, until such time as one hundred {100%) percent of the
Community has been developed and conveyed to purchasers in the normal course of
development and sale, no rules and regulations which affect the Declarant may
be adopted, modified, or deleted without the written consent of the Declarant.

-G
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Section 2. Residential Use. Each Lot shall be used for residential
purpeses only, and no trade or business of any kind may be conducted in or from
a Lot or any part of the Community, including business unses ancillary to a
primary residential use, except that the Owner or occupant residing in the
residence on a Lot may conduct such ancillary business activities within the
residence so long as {a} the existence or operation of the business activity is
not apparent or detectable by sight, sound, or smell from the exterior of the
residence; (b) the business activity does not involve visitation of the Let by
employees, clients, customers, suppliers or other business invitees; provided,
however, this provision shall not preclude delivery of material or items by
United States Postal delivery or by other customary parcel delivery (U.P.S.,
Federal Express, etc.); (¢} the business activity conforms to all zoning
requirements for the Community; {d) the business activity does not increasze
traffic in the Community; (e} the business activity does not increase the
insurance premium paid by the RARssociation or otherwise negatively affect the
ability of the Association to obtain insurance coverage; and (f) the business
activity is consistent with the residential character of the Community and dees
not constitute a nuisance or a hazardous or offensive use, or threaten the
security or safety of other residents of the Community, as may be determined in
the sole discretion of the Board of Directeors. No Lot shall be used for a
scheol, church or day care facility.

The terms "business” and "trade," as used in this provision, shall be
construed to have their ordinary, generally accepted meanings, and shall
include, without limitation, any occupation, work, or activity undertaken on an
ongoing basis which involves the provision of goods or services to persons
other than the provider's family and for which the provider receives a fee,
compensation, or other form of consideration, regardless of whether: {i) the
activity is engaged in Ffull or part-time; (ii) the activity is intended to or
does generate a profit; or (iii) a license is required for the activity.
Notwithstanding the above, Lots may be used by Declarant for sales, marketing,
construction and development activities, and such shall not c¢onstitute a
violation of this Section.

Section 3. Signs. Mo sign of any kind shall be erected by an Owner or
vccupant of a Lot within the Community without the prieor written consent of the
Architectural Control Committee, except: (a) one professionally lettered "For
Sale” or "For Rent™ sign, and (b} one professionally lettered security sign
consistent with the Community-Wide Standard may be erected upon a Lot. No
signs or flags shall be placed in any windows on a Lot. HNotwithstanding the
foregoing, the Beard shall have the right to erect reasonable and appropriate
signs. This Secticn shall not apply toc any Person holding a Mortgage who
becomes the Owner of any Lot as purchaser at a judicial or foreclosure sale
conducted with respect to & first Mortgage, or te¢ Declarant, as long as
Declarant owns any property subject to this Declaration. No advertising,
directional or vendor signs shall be permitted within the Community except as
authorized by the Declarant under Article XII, Section 14 of this Declaration.

Section 4. Recreational Vehig¢les and Boats. HNo boat trailer, boat or
recreational wvehicle [RV, moter home, etc.) shall be parked on any Lot, except
on such parking areas as specified by the Board or the ACC, or within
enclosures or behind screening erected in accordance with plans and
specifications submitted to and approved by the ACC, which approval shall not
be unreasonably withheld so long as such items are screened in a manner so that
the vehicle is not visible from the street or streets abutting the Lot or from
another Lot, While nothing contained herein shall prohibit the use of portable
or temporary buildings or trailers as field offices by contractors during
construction of dwellings on Lots, the use, appearance and maintenance of such
2 building or trailer must be specifically approved by the Declarant or the ACC
prior to its being moved onto the Property.
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Section 5. Parking. All vehicles shall be parked in garages or on paved
driveways on Lots. Without the prior written consent of the Board of
Directors, no wvehicles may be parked overnight on the Common Property. No
vehicle shall be parked overnight on any street in the community. The
following vehicles are prohibited from being kept, parked or stored regularly
or habitually, as determined by the Board, at the Community, except in garages
or otherwise as may be approved by the Board: Junk vehicles, tractors, ATV's,
trailers, buses, moving vans, wreckers, hearses, compressors, concrete mixers,
vehicles with commercial writings on their exteriors, and wvehicles used
primarily for commercial purposes and containing visible evidence of commercial
use {such as tools, ladders, ete). Notwithstanding the abave, trucks, wvans,
commercial vehicles and vehicles with commercial Wwritings on their exteriors
shall be allowed temporarily at the Commurnity during normal business hours and
at other hours during the event of an emergency for the purpese of serving any
Lot or the Common Property. The Board shall be authorized to adopt reasonabiaz
rules further regulating parking in the Community and to tow vehicles upon 24
hours written notice if parked in violation hereof.

Notwithstanding the above, this Section shall not prevent the Declarant
from using commercial vehicles and equipment on its property or om the Common
Property as necessary for development or building activities.

Section 6. Leasing. Lots may be leased for residential purposes only.
Except for Lots owned by the Declarant, all leases shall have a minimum term
of six (6) months and a copy of all leases shall be given to the Board of
Directors by the Owner of the Lot within thirty (30) days of entering into the
tlease. All leases shall require that the tenant acknowledge receipt of a copy
of the Declaration, Bylaws, and rules and regulations of the Association and
shall akso obligate the tenant to comply with these documents.

The Owner transfers and assigns to the lessee, for the term of the lease,
any and all rights and privileges that the Owner has to use any recreational
facilities on the Common Property.

Section 7. Cccupants Bound. Al) provisions of the Declaraticn, Bylaws,
and of any rules and regulations, use restrictions or design guidelines adopted
pursuant to the Declaration which govern the conduct of Owniers and which
provide for sanctions against Quners shall also apply te all occupants of Lots
and guests and invitees of occupants or Owners. The Owner shall be responsible
for insuring that the occupant, and the guests, invitees and licensees of *he
Owner or the occupant strictly comply with all provisions of the beclaration,
Bylaws, and any rules and regulations adopted by the Board of Directors. Fines
may be levied against Owners or occupants,

Section 8. Animals and Pets. No GOwner or Cccupant mxy keep any pets
other than gererally recegnized Housshold pets on any portion of the Property,
as determined by the Board. No Owner or Occupanr may keep, breed or maintair
any pet for any commercial purpose, ner keep any swine, poultry or livestock.
No structure for the care, housing, or confinement of any pet shall be
constructed or maintained on any part of the Propevty without pricr written
approval of the ACC,

Any pet which endangers the health of any Owner or Occupant of any Lot or
which c¢reates a nuisance or unreasconable disturbance, as may be determined in
the Board's scle discretion, shall be permanently removed from the Property
upon seven (7) days' written notice by the Board. If the Owner or Occupant
fails to do so, the Board may have the pet permanently removed from the
Community, whether by animal control authorities or by permanent injunction.
Any pet which, in the Board's sole discretion, presents an immediate danger to
the health, safety or property of any member of the comrunity may be removed by
the Board without prior notice to the pet's owner.

- . - - g s . - ~x o e
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Section 2. Nuisance. Exeept for construction activities approved by
Declarant or the Board, no noxious or offensive activity or condition shall be
carried on or maintained within the Community, nor shall anything be done
which, in the sole opinion of the Board or the Declarant, constitutes a
nuisance or causes unreasonable and excessive disturbances to the Community.
Without limiting the generality of the foregeing, no horn, whistle, siren,
bell, amplifier ox other sound device, except foz devices as may bhe used
exclusively for security purposes, shall be located, installed or maintained
upon the exterior of any Lot unless required by law. Howevex, any siren or
device for security purposes shall contain a device which causes it to
automatically shut off within fifteen {15) minutes.

Section 10. Antennas and Satellite Dishes. MNo transmission antenna, of
any king, may be erected anywhere on the Community without written approval of
the Board of Directors or the RCC. No direct broadcast satellite ([DBS} antenna
or multi-channel multi-point distribution service (MMDS) larger than one meter
in diameter shal! be placed, allowed, or maintained upon any portion of the
Community, including a Lot. DBS and MMDS antennas one meter or less in
diameter and television broadcast service antennas may only be installed in
accordance with Federal Communication Commission (FCC) rules and the rules and
regulations of the Association authorized by the FCC, both as may be amended
from time to time. Such antennas as are permitted hereunder shall be screened
from view from the street, and shall be installed at the rear of the home when
feasible., FExcept as provided by this Section, no antenna or other device for
the transmission or reception of television signals, radio signals or any form
of electromagnetic wave or radiatien shall be erected, used or maintained
outdoors on any portion of the Community, whether attached to a home or
structure or otherwise; provided, however, that the Declarant and the
Association shall have the right to erect, construct and maintain such devices.

Section 11. Tree Removal. No trees having a diameter of six [6) inches
or more and a height of more than eight (8) feet above the ground shall be
removed without the express consent of the Declarant or ACC, except for (a)
diseased or dead trees; (b) trees needing te be removed to promote the growth
of other trees or for safety reasons; and (c) trees within ten {10) feet of the
residence, driveway, walkways constructed or to be constructed on the Lot.

Secticn 12. Drainage and Erosion Control. Catch basins and drainage
areas are for the purpose of natural flow of water only. Neo obstructicons or
debris shall be placed in these areas. No Owner or occupant of a Lot may
obstruct or rechannel the drainage flows after location and installation of
drainage swales, storm sewers, or storm drains. Declarant hereby ressrves a
perpetual easement across all Community property for the purpose of altering
drainage and water flow, Rights exercised pursuant to this reserved easement
shall be exercised with a minimum of interference to the guiet enjoyment of
affected property, reasonable steps shall be taken to protect such property,
and damage shall be repaired by the Person causing the damage at its sole
expense. No activity which may create erosion or siltation problems shall be
undertaken on any Lok without the prior written approval of the Declarant or
ACC of plans and specifications for the prevention and control of such erosion

or siltation. The Declarant or ACC may, as a condition of approval of such
plans and specifications, require the use of certain means of preventing and
contrelling such erosion or siltation. Such means may include, by way of

example and not of limitation, physical devices for controlling the run-off and
drainage of water, special precautions in grading, and requiring landscaping as
provided for herein.

Section 12. Sight Distance at Intersections. All property located at
the intersections of streets and driveways shall be landscaped so as to permit
safe sight across the corners. No fence, wall, hedge, or shrub planting shall
be placed or permitted to remain where it would create a traffic or sight
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problem.

Seection 14, Garbage Cans, Woodpiles, Etc.. All garbage cans, woodpiles,
and other similar items shall be located or screened so as to be concealed from
view of neighboring Lots and Common Property and the street on which the Lot
fronts, OCutdoor clotheslines are prohibited. Trash cans and receptacles may
be placed cutside the dwelling for pickup by the trash service provider not
more than twenty-four (24) hours pricr to the scheduled pickup, and must be
remcved nct later than twelwve {12) hours after the pickup.

Section 15, Subdivision of Lots and OQutbuildings. No Lot shall be
subdivided or its boundary lines changed except with the prior written approval
of the Board or its designee. Declarant, however, hereby expressly reserves
the right te replat any Lot or Lots owned by Declarant. Any such division,
boundary line change, or replatting shall not be in violation of the applicable
subdivision and zoning regulations. He structure of a temporary character,
trailer, tent, shack, carpert, garage, barn, shed or other outbuilding shall be
erected or used by any Owner or Occupant on any portion of the Property, at any
time, either temporarily or permanently, without the prior written consent of
the Declarant or ACC, and, if, so approved, such shall not be used as a
dwelling, school, church or daycare facility.

Section 16. Fences. No fence or fencing-type barrier of any kind shall
be placed, erected, allowed, or maintained upon any portion of the Community,
including any Lot, without the prior written consent of the Declarant or ACC.
Except as may be approved by Declarant or ACC, all fencing shall be constructed
of wood. The Declarant or ACC may issue additional guidelinas detailing
acceptable fence styles or specifications.

Section 17. Air Conditioning Umnits. No window air conditioning unit may
be located in any part of any dwelling or accessory structure which is wvisible
from any street or other Lot, and all exterior compressor units shall be ground
mounted in the rear or along the side of a residence constructed upon a Lot.

Section 18. Lighting. Except for seasonal Christmas decorative lights
and outside light fixtures attached to a dwelling, provided such lights are not
spotlights whose beam 1s directed teward another dwelling, all exterior lights
must be approved by the Declarant or ACC.

Section 19%. Artificial Vegetation, FExterior Sculpture, and Similar
ltems. No artificial vegetation shall be permitted on the exterior of any
property. Exterior sculpture, fountains, flags, ang similar items must be

approved by the Declarant or ACC.

Section 20. Energy Ceonservaticon Eguipment. Ho solar energy collector
panels or attendant hardware or other energy conservation equipment shall be
constructed or installed unless they are an integral and harmonious part of the
architectural design of a structure, and approved by the Declarant or ACC.

Section 21. Swimming Poels. Above ground swimming pools shall not be
erected, constructed, or installed on any Lot. No in ground swimming peocls on
other Lots may be installed witheout the prior written approval of the Declarant
or ACC.

Section 22. Standard Mailboxes. Mailboxes are provided by the builder
for dwellings on all Lots, and mailboxes shall be standard throughout the
Community without exception. No newspaper boxes or receptacles are permitted.

Sectisn 23. Recreational Equipment. Neo recreational and playground
equipment, including basketball goals, shal: be placed or installed on any Lot
except in a location behind the front plane of the dwelling, as approved by the
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Declarant or ACC.

Section 24. Window Treatments. Except with approval of the Declarant or
ACC, all window treatments shall have white or off-white backing or linings.

Section 25. Dwelling Requirements. Only one single family dwelling is
permitted ‘per Lot.” No dwelling on a Lot shall contain less that 1,600 square
feet of floor space for Lots on the interior of the Community, or less than
1,800 square feet of floor space for Lots on the exterior of the Community.
All dwellings shall be constructed with a garage to house at least two cars.
The interior wall of all garages must be finished and painted surface. Ffront
gable roof pitches on dwellings on Lots shall be no less than 8/12. Except as
approved by Declarant, the exterior surfaces of all dwelling on Lots and any
other permitted accessory building structures shall be brick stucco, stone
veneer, or a Masonite or equivalent approved siding, or an approved combination
thereof. Except as approved by Declarant, no wood stcops are parmitted on the
front of dwellings. Any and all vertical wood on a dwelling visibkle from the
street on which the dwelling fronts, including, but not limited to, railings or
pickets, shall be painted. Electrical meter bases installed on the side of
dwellings shall be painted the same color as the siding or body of the

dwelling.

Section 26. HNew Construction Regquirements. All initial construction of
dwellings and related improvements, landscaping and grading on Lots shall be
subject to review and approval of Declarant pursuant to Article IX hereof. The
builder of the dwelling on each Lot shall be responsible for implementation of,
and conformance with all requirements of the applicable county and/or municipal
soil erosion control ordinances during construction of the dwelling and other
improvements on the Lot, and until conveyance of the Lot to a purchaser. The
builder shall seed with a permanent vegetative cover all earth disturbed by the
builder's construction activities, except that the builder shall sod all yards
of Lots fronting on streets. All dwellings or structures constructed or
erected on a Lot must be completed within one year of commencement thereof.
Except with approval of Declarant, all Lots shall have sidewalks where the Lots
adjoin any street in the Community. All constructien con Lets also must conform
to the requirements of Article IX hereof. Requests to Declarant for approval
of construction of dwellings and related improvements on Lots shall include
exterior elevations, exterior celors and materials, and site placement for the

Lot.

Article VI1I
Insurance and Casualty Loss

Section 1. Insurance on Common Property.

{a} The Association's Beard shall have the authority to and shall obtain
insurance for all insurable improvements on the Common FProperty. This
insurance shall include fire and extended coverage, including coverage for
vandalism and malicious mischief and shall be in an amount sufficient to cover
the full replacement cost of any repalr or reconstruction in the event of
damage or destruction from any such hazard. Alternatively, the Board may
purchase "all-risk” coverage in like amounts.

{b} The Board shall cbtain a public liability policy applicable to the
Common Property covering the BAssocliation and its Members for all damage or
injury caused by the negligence of the Associatlion or any of its Members or
agents in their capacities as such, and, if reasonably available, directors'
and officers' liability insurance. The public liability policy shall have a
combined single limit of at least One Million {$1,000,000.00) Dollars.

{c) Premiums for all insurance obtained by the Association shall be a
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Common Expense. The policies may contain a reasonable deductible, and the
amount thereof shall be subtracted from the face amount of the policy in
determining whether the insurance at least eguals the full replacement cost,

(d) All such insurance coverage obtained by the Board shall be written
in the name of the Assaociation, as trustee, for the benefit of the Association

and its Members. Sueh  insurance shall be governed by the provisions
hereinafter set forth:

{i)  All policies shall be written with a company licensed to do
business in Georgia.

(ii) E£xclusive authority to adjust losses under the Association's
policies shall be vested in the Board; provided, however, no Mortgagee having
an interest in such lesses may be prohibited from participating in the
settliement negotiations, if any, related hereto.

(iii} The Board shall be required to make every reasonable effort
to secure insurance policies that will provide: (A) a waiver of subrogation by
the insurer as to any claims against the Associations, its officers, directors
and manager, the Owners and their respective tenants, servants, agents, and
guests; (B) a waiver by the insurer of its rights to repair and reconstruct
instead of paying cash; (C) a provision that no policy may be canceled,
invalidated, suspended or subjected to nonrenewal on account of any one or mare
individual Owners; and (D} that no policy may be canceled or substantially
modified or subjected to nonrenewai without at least thirty (30) days' prior
written notice to the Associatien.

(e} TIn addition to the other insurance required by this Paragraph, the
Board shall obtain a fidelity bond or bonds on directors, officers, employees,
and other persons handling or responsible for the Association's funds. The

amount of fidelity coverage shall be determined by the Board using irs best
business judgment.

Section 2. Repair and Reconstruction. In the event of damage to or
destruction of all or any part of the improvements an the Common Property as a
result of fire or other casualty, unless seventy-five (75%) percent of the Lot
Owners vote not to proceed with the reconstructien and repalr of the structure,
the Board or its duly autherized agent shall arrange for and supervise the
prompt repair and restoratiocn of the structure.

{a) Cost. Estimates. After a fire or other casualty causing damage to
the Common Property, the Beard shall obtain reliable and detailed estimates of
the cost of repairing and restoring the structures to substantially the
condition which existed before such casualty, allowing for any changes or
improvements necessitated by changes in applicable building codes. Such costs
may also include professional fees and premiums for such bonds as the Boa-d
determines to be necessary.

{bh) Source and Allocation of Proceeds. If insurance proceeds are neot
sufficient to defray the estimated costs of recenstruction and repalr of the
Common Property, as determined by the Board, or if at any time during the
reconstruction and repair or upon ¢ompletion of reconstruction and repair the
funds for the payment of the costs thereof are insufficient, a special
assessment in an amount necessary to cover the insufficiency shall be made
against all of the Members without the necessity of a vote of the Members or
compliance with Article IV, Section 4 above. If after repair and
reconstruction is completed there is a surplus of funds, such funds shall be
distributed egually %o the Owners or credited to the next assessment chargeable
to the Owners.
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{c) plans and Specifications. Any reconstruction or repair of the
Common Property shall be substantially in accordance with the plans and
specifications under which the Property was originally constructed, except
where changes are necessary to comply with current applicable building codes.

(d} Destruction of Dwelling on Lot. Each Owner covenants and agrees
that, in thé event of damage and destruction of the dwelling structure on the
Owner's Lot, the Owner shall proceed promptly to xepair or reconstruct the
damaged structure in a manner consistent with the original constructien or such
other specifications and plans as are approved by the ACC, unless a
determination mot to rebuild is made by the Lot Owner. If the structure is
destroyed and a determination is made not to rebuild or reconstruct, the Owner
shall clear the Lot of all debris and return it to substantially the natural
state in which it existed prior to the beginning of construction, and,
thereafter, the Owner shall continue to maintain the Lot in a neat and
attractive condition consistent with the Community-wide Standard.

Article VIII
Condamnation

In the event of a taking by eminent domain of any portion of the Common
Property oa which improvements have meen constructed, then, unless within sixty
{60) days after the taking, Owners holding at least seventy-five (73%) percent
of the total Associatien vote other than Declarant and the Declarant (so long
as the Declarant owns any property subject to this Declaration) otherwise
agree, the Association shall restore or replace the improvements taken on the
remaining Lland included in the Commen Property to the extent lands are
available. The provisions of Article VII, Section 3, above, applicable to
Common Property improvements damage, shall govern replacement or restoration
and the actions to be taken in the event that the improvements are not restored

or replaced.

Articla X
Architectural Standards

section 1. Architectural Contrgl Committee. No exterior construction,
addition, erection, or zlteration shall be made upon any Lot or other part of
the Community unless and until plans and specifications showing at least the
nature, kind, shape, height, materials, and location shall have been submitted
in writing to and approved by the Declarant or the Architectural Control
Committee ("ACC"). Initial construction of dwellings and related improvements
on Lots also shall require compliance with Article VI, Sections 25 and z6
hereof and with any Design Guidelines established by Declarant or the ACC.
however, no approval shall be required for any construction, alteration or
addition made by the Declarant. Ortil one hundred (100%) percent of the
Community has been developed and cenveyed to purchasers in the normal course ol
development and sale, the Declarant ghall have the right to appeint all members
of the ACC. There shall be no surrender of this right prior to that time
except in a written instrument in recordable form executed by Declarant. After
the Declarant's right to appeint has expired, the Board of Directors shall
appoint the members of the ACC, or may adopt a resolution making the Board of
Directors the ACC. The Board may employ for the ACC architects, engineers, or
other Persons necessary to enable the ACC teo perform its review. The ACC may,
in its discretion, from time to time establish, abolish or amend standards to
govern the development of Lots and the design and construction of improvements.
The text of such standards and amendments shall be available to each Owner.

Such standards shall be binding upon all Owners. A review fee in & reasonzble
amount may be charged.
section 2. Architectural Standards and Procedures. The primary
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purpese of these architectural contrels is to protect and preserve preoperty
values in the Community by maintaining architectural and aesthetic harmony and
compatibility among the Lets and the structures on the Lots in the Community.
The architectural controls and standards may be designed and applied te reflect
that Lots within the Community are of varying sizes, topographies and
locations, and that improvements and modifications suitable for one Lot may be
inappropriate for another Lot. Therefore, the Declarant and the ACC are
authorized to apply or adopt different standards for different Lots to reflect
the varying sizes and laycuts of Lots within the Community. Specifically, the
Declarant or the ACC may, for example, allow an improvement, modification or
change which cannot be seen from any street or other Lot within the Community
at any time during the year, including winter, but prohibit the same change if
it can be se¢en from any street or other Lot within the Community.

The Declarant or the ACC may, but shall not be obligated to, prepare
design and development guidelines and application and review procedures (the
"Design Guidelines") which shall be applicable to all construction activities
within the Community. The Design Guidelines may contain general provisions
applicable to all of the Community, as well as specific provisions which vary
from one portion of the Community to another depending upen the location,
unique characteristics, and intended use. The Design Guidelines may be amended
from time te time by the Declarant or the ACC. The Design Guidelines and any
amendments thereto shall be subject to approval by the Beard.

Any amendments to the Design Guidelines adopted from time te time by the
Declarant or the ACC in accordance with this Section shall apply to
construction and modifications approved aiter the date of such amendment only,
and shall not apply te plans or specifications previously approved or require
modifications to or removal of structures previously approved by the Declarant
or the ACC.

In the event that the ACC fails to approve or to disapprove any
application within forty-five (45) days after submissicon eof all informatien and
materials reasonably requested, the application shall be deemed approved.
However, no approval, whether expressly granted or deemed granted pursuant to
the foregeoing, shall be inconsistent with the Design Guidelines wunless a
variance has been granted in writing by the Declarant or the ACC pursuant to
Section 6 of this Article.

Subject to the appeal procedure outlined in Section 3 below, the ACC
shall be the only judge of the plans with regard to the requirements of this
Brticle and may withhold approval for any reason, including purely aesthetic
congiderations. The ACC shall be entitled to stop any construction in
viplation of these restricticns. Any member of the Board or its
representatives shall have the right, during reasconable hours and after
reasonable notice, to enter upon any property to inspect for the purpose of
ascertaining whether or not these restrictive covenants have been or are belng
complied with. Such Person or Persons shall not be deemed guilty of trespass
by reason of such entry. If an Owner dces not comply with this Section, the
Board may record in the appropriate land records a notlice of wviclation naming
the violating Owner, in addition to any other available remedies.

Section 3. Appeal. So long as the Declarant retains the right to
appeint members of the ACC, no Lot Owner or Occupant shall have a right to
appeal decisiens of the ACC. However, after the Declarant no longer has the

right to appoint members of the ACC, if the ACC disapproves any application
hereunder or part thereof, the Owner of such Lot shall have the right to
request an appeal of the ACC's decision to the Board. Such written appeal must
be recelived by the Beoard within ren days of the date of issuance of the ACC's
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notice of disapproval.
Section 4. Disclaimer. The Declarant or the ACC and the Board of

Directors do not warrant or represent that their decisions under this Article
constitute, and their decisions shall not be interpreted as constituting, an
approval as to compliance with any building cocde, regulation or ordinance, cr
any other code, regulation, ordinance or law, ner that their decisions under
this Article reflect upon the structural integrity or design of any proposed
construction, alteration or improvement.

Section 5. HNo Waiver. The approval of the Declarant or the ACC of any
proposals, plans and specifications, or drawings, shall not constitute a waiver
of any right to withhold approval or consent as to any similar propesals, plans
and specifications, drawings, or other matters later submitted fLor approval or

cansent,
Section 6. Variances.

[a} The Declarant, the Board or the ACC may authorize wvariances from
compliance with any of its guidelines and procedures when circumstances such as
topography, natural obstructiens, hardship, or aestheatic or environmental
consideraticons require. Variances may only be granted, however, when unique
circumstances dictate, and n¢ variance shall (a) be effective unless in
writing, {b) be contrary to the restrictions set forth in the bedy of this
Declaratien, or (c) prevent the Committee from denying a wvariance in other
circumstances.

{lt) The architectural standards and their enforcement may wvary from time
to time. These variances shall not constitute a waiver by the Declarant, ACC
or Board of the right to adopt and enforce arzchitectural standards under this
Article, MNo decision by the Declarant,ACC or Board shall constitute 3 binding
precedent with respect to subsequent decisions. However, nothing in this
Article shall permit the Declarant, ACC or Board to enforce retreoactively its
architectural standards against a Lot Owner whose architectural change has been
approved under the architectural standards of Declarant or a previocus ACC or

Board.

Sectien 7. Special Requirements. Plans and specifications will nect be
approved unless the residence to be erected on the Lot complies with the
minimum zoning requirements and special conditiens of Gwinnett County, Georgia
under the zoning classification for the Let on the day building permits are

purchased.

Article X
Mortgagea Provisions

The following provisions are for the benefit of holders of first
Mortgages on Lots in the Community. The provisicns of this Article apply to
both this Declaration and to the Bylaws, nolwithstanding any other provisions
contained therein.

Section 1. Notices of Action. An institutional holder, insurer, or
guarantor of a first Mortgage, who provides a written request to the
Association (such reguest to state the name and address of such holder,
insurer, or guaranter and the Lot number) (therefore becoming an "eligible
holder™) will be entitled to timely written notice of:

{a) any condemnation loss or any casualty loss which affects a material
portion of the Community or which affects any Lot on which there is a first
Mortgage held, insured, or guaranteed by such eligible holder;

{b) any delinguency in the payment of assessments or charges owed by an
Owner of a Lot subject te the Mertgage of such eligible holder, where such
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delinquency has continued for a period of sixty {60) days; provided, however,
notwithstanding this provision, any holder of a first Mortgage, upon request,
is entitled to written notice from the Association of any default in the
performance by an Owner of a Lot of any obligation under the Declaration or
Bylaws of the Association which is not cured within sixty (60} days;

{c) any lapse, cancellation, or materizl medification of any insurance
policy maintained by the Associatien; or

(d) any proposed action which would require the consent of a specified
percentage of Mortgage holders.

Section 2. Approval of Action. Unless two-thirds (2/3) of the first
Mortgagees and Owners other than the Declarant give their consent, the
Association shall not:

(a} by act or omission seek to abandon, partitien, subdivide, encumber,
sell, or transfer the Common Property which the Association owns, directly or
indirectly {the granting of easements for public utilities or other similar
purposes consistent with the intended use of the Common Property shall not be
deemed a transfer within the meaning of this subsection) other than personal
property of the Association;

{b) change the method of determining the obligations, assessments, dues,
or other charges which may be levied against an Owner;

{c} by act or omission change, waive, or abandon any scheme of
requlations or enforcement thereof pertaining to the architectural design or
the exterior appearance and maintenance of Lots and of the Common Property ({(The
issuance and amendment of architectural standards, procedures, rules, and
regulations or use restrictions shall not constitute a change, waiver, or
abandonment within the meaning of this subsection.);

(d}) fail to maintain insurance, as required by this Declaration; or

(e) use hazard insurance proceeds for any Cormon Property losses for
other than the repair, replacement, or reconstruction of such property.

Nothing contained in this Seetion 2 shall be construsd to reduce the
percentage vote that must otherwise be obtained under the Declaration for any
of the acts set cut in this Section 2.

First Mertgagees may, jointly or singly, pay taxes or other charges which
are in default and which may or have beceme a charge against the Common
Property and may pay overdue premiums on casualty insurance policies or secure
new casualty insurance coverage upen the lapse of an Association pelicy, and

first Mortyagees making such payments shall be entitled +to immediate
reimbursement from the Association.
Section 3. No Priority. No provisien of this Declaration or the Bylaws

gives or shall be construed as giving any Owner or other party pricrity over
any rights of the first Mortgagee of any Lot in the case of distribution to
such Owner of insurance proceeds or condemnation awards for losses to or a
taking of the Common Property.

Secticn 4. WNotice to Association. Upon reguest, each Lot Owner shall be
obligated to furnish to the Association the name and address of the heolder of
any Mortgage encumbering such Owner's Lot,

Section 5. Amendments by Board. Should the Federal National Mortgage
Association or the Federal Home Loan Meortgage Corporation subsequently delete
any of their respective requirements which necessitate the provisions of this
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Article or make any such requirements less stringent, the Boaxd, without
approval of the Owners, may cause an amendment to this Article to be recorded

to reflect such changes.

Section 6. Applicability of This Article. Nothing contained in this
Article shall be construed to reduce the percentage vote that must otherwise be
obtained under the Declaration, Bylaws, or Georgia law for any of the acts set
out in this Article.

Section 7. Failure of Mortgagee to Respond. Any Mortgagee who receives

a written request from the Board to respond to or consent to any action shall
be deemed to have approved such action if the Assoclation does not receive a
written response from the Mortgagee within thirty (30} days of the date of the

Association's request.

Article XI
Easements

Section 1. Easements for Encrecachment and Overhang. There shall be

reciprocal appurtenant easements for encroachment and overhang as between each
Lot and adjacent portion of the Common Property or as between adjacent Lots due
te the unintenticnal placement c¢r settling or shifting of the improvements
constructed, reconstructed, or altered (in aceordance with the terms of this
Declaration). The easement shall be five (5] feet, as measured from any point
on the common boundary betwsen each Lot and the adjacent portion of the Common
Property or as between adjacent Lots, as the case may be, along a line
perpendicular to such boundary at such point. However, an easement for
encroachment shall not exist if the willful conduct by an Owner, tenant, or the
Association caused the encroachment.

Section 2. Easements for Use and Enjoyment.

(a) Every Owner of a Lot shall have a right and easement of entry and
exit, use and enjoyment in and toc the Common Property which shall be
appurtenant to and shall pass with the title to his Lot, subject to the

following provisions:

!i} The right of the Association to charge reasonable fees for the
use of any portion of the Common Property, to limit the number of guests of Lot
Owners and tenants who may use the Common Property, and to provide for the
exclusive use and enjoyment of specific portions of the Common Property at
certain designated times by an Owner, his or her family, tenants, guests, and
invitees or by a separate group or entity:

(ii) the right of the Association to suspend the voting rights of
a Lot Owner and the right of an Cwner to use the recreational areas available
for use by the Community, if any, for any period during which any assessment
against his- Lot which is hereby provided £or remains unpaid and for a
reasonable period of time for a violation of the Declaration, Bylaws or rules

and regulations;

(iii) the right of the Association to borrow money for the purpose of
improving the Common Property, or for constructing, repairing, or improving any
facilities located or to be located on the Common Property, and tc give as
security for the payment of any such loan a Mortgage conveying all or any
portion of the Common Property. Howaver, the Mortgage given by the Association
shall be subject and subordinate to any rights, interests, options, easements
and privileges reserved or established for the benefit of Declarant, or any Lot
or Lot Owher, or the holder of any Mortgage, irrespective of when executed,
given by Declarant or any Lot Owner encumbering any Lot or other property
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located within the Community (Any provision in this Declaration or in any
Mortgage given by the Association to the contrary notwithstanding, the exercise
of any rights in the Mortgage by the holder of the Mortgage in the event of a
default shall not cancel or termihate any rights, easements or privileges
reserved or established in this Declaration for the benefit of Declarant, or
any Lot or Lot Owner, or the holder of any Mortgage, irrespective of when
executed, given by Declarant or any Lot Owner encumbering any Lot or other
property located within the Community.) No mertgage conveying all or a portion
of the Common Property shall be effective unless an instrument agreeing to the
Mortgage has been approved by Owners holding at least two-thizds (2/3) of the
total eligible wote of the Association and, $0 long as Declarant own any
property subject to this Declaration, by Declarant; and

(iv) the right of the Association to dedicate or transfer all or any
portion of the Common Property subject to any conditions agreed on by the
members of the Association. No dedication or transfer of the Commen Property
shall be effective unless an instrument agreeing to the dedication or transfer
has been approved by Owners holding at least two-thirds (2/3) of the total
eligible Association vote and, so long as the Declarant owns any property
subject to this Declaration, by Declarant.

{p) Any lot Owner may delegate his right of use and enjoyment in and to
the Common Property to the membars of his family, his tenants and guests. An
Owner shall be deemed to have made a delegatien of all these rights to the
cccupants of the Owner’'s Lot, if leased.

Section 3. Easements for Utilities. There is reserved to the Declarant
and the Asscciation blanket easements upon, across, above and under all
property within the Community for access, ingress, egress, installation,
repairing, replacing, and maintaining (a) all utilities serving the Community
or any portion of the Common Property, including, but not limited to, gas,
water, sanitary sewer, telephone and eclectricity, (b) water runoff and storm
draipnage systems, and {c) any other services such as, but not limited to, a
master television antenna system, cable television system, or security system
which may be 1i1nstalled to serve the Community. It shall be expressly
permissible for the Declarant, the Associaticn, or the designee of either, to
ds or to authorize the installation, repairing, replacing, and maintaining of
the wires, conduits, cables and other eguipment related to providing any such
utility or service. Should a party furnishing any such utility or service
request a specific license or easement by separate recordable document, the
Declarant or Board, as appliceble, shall have the right to grant such easement.

Section 4. Easement for Entry. In addition to the right of the Board to
exercise self-help as provided in Article XTI, Section 2, the Board shall have
the right, but not the obligation, to enter upon any property within the
Community for emergency, security, and safety reasons. This right may also be
exXercised by the agents of the B&association, and all policemen, firemen,
ambulance personnel, and similar emergency personnel In the performance of
their duties. Except in an emergency situation, entry shall only be during
reasonable hours and after notice to the Owner, and the entering party shall be
responsible for any damage caused. The Board shall have the right to enter to
cure any condition which may increasc the possibility of a fire, slope erosion,
or other hazard if an Owner or onccoupant does not cure the condition after
request by the Board.

Section 5. Fasement for Maintenance. Declarant expressly reserves a
perpetual easement for the benefit of the Association across such portions of
the Community, determined in the sole discretion of the Assoclation, as are
necessary to allow for the maintenance required under Article V, including,
without limitation an easement owver Lots on which entry features for the
Community are located for maintenance of the entry features, and for any
perimeter fence around the Community which may be constructed by Declarant.
This maintenance shall be performed with a minimum of interference to the quiet
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enjoyment to Ownexs' property, reasonable steps shall be taken to protect the
property, and damage shall be repaired by the Person causing the damage at its

sole expense.

Articla XII
General Provisions

Section 1. Enforcement. Each Owner and every occupant of a Lot shall
comply strictly with this Declaration, the Bylaws, the rules and regulations,
as they may be lawfully amended or modified from time to time, and with any
deed restrictions. The Board of Directors may impose fines or other sanctions,
which shall be collected as provided for the collection of assessments.
Failure to comply with this Declaration, the Bylaws or the rules and
regulations also shall be grounds for an action for damages or injunctive
relief, or both, maintainable by the Declarant, the Beard of Directors, on
pehalf of the Association, or by an aggrieved Owner in a proper case. Failure
by the Declarant, the Association or any Owner to enforce any of the foregoing
provisions shall not be a waiver of the right to enforce those provisions in
the future. If the Association takes any enforcement action authorized
hereunder against a violating Owner or Occupant, then all costs of such action,
including reasonable attorney's fees, shali be an easement and lien against the
Cwner's Lot.

Section 2. Self-Help. 1In addition to any other remedies, the Association
or its duly authorized agent shall have the power to enter upon a Lot or any
portion of the Common Property to abate or remove, using such force as may be
reasonably necessary, any stzucture, thing or condition which violates this
Declaration, the Bylaws, or the rules and regulations. All costs of self-help,
including reasonable atterney's fees actually incurred shall be assessed
against the violating Lot Owner and shall be collected as provided for the

callection of assessments.

Section 3. Duration. The covenants and restrictions of this Daclaration
shall run with and bind the Property, and shall inure to the benefit of and
shall be enforceable by the Association or any Owner, their respective legal
representatives, heirs, successors, and assigns, perpetually to the extent
permitted by law. However, so long as Georgia law limits the period during
which covenants restricting lands to certain uses may run, any provisien of
this Declaration affected by the law shall run with and bind the land so long
as permitted by the law, after which time the provisions shall be autcomatically
extended for successive periods of twenty {20) years, unless at least fifty-one
{51%) percent of the record Owners execute an agreement to prevent renewal of
the covenants and such agreement is recorded and an attorney's affidavit
confirming ownership of the lots or such other requirement as provided in

0.C.G.A. 0 44-5-60. A written instrument reflecting termination must be
Tecorded within the year immediately preceding the beginning of any renewal
period. Every purchaser or grantes of any interest {including, without

limitation, a security interest] in any real property subject to this
peclaration, by acceptance of a deed or other conveyance, agrees that
provisions of this Declaration may be extended and renewed as provided in this

Sectiecn.

Section 4. Amendment. This Declaration may be amended unilaterally at
any time and from time to time by Declarant (a) if an amendment is necessary to
bring any provision into compliance with any applicable governmental statute,
rule, or requlation or judicial determination with which it is in conflict; (b)
if an amendment is necessary to enable any reputable title insurance company to
issue title insurance coverage with respect to the Lots subject to this
Declaration; (c) if an amendment 1s required by an institutional or
gevernmental lender or purchaser of mortgage Lleans, to enable the lender or
purchaser to make or purchase Mortgage loans on the Lots subject to this
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Declaration; or (d) if an amendment is necessary to enable any governmental
agency or reputable private insurance company o insure oOr guarantee Mortgage
loans on the Lots subject to this Declaration, However, any such amendment
shall not adversely affect the title to any Owner's Lot unless the Lot Owner
consents to the amendment in writing. The Declarant, or, after Declarant no
longer owns any property subject to this Declaration, the Board of Directors,
without a vote of the Association members, shall have the right to amend this
Declaration unilaterally to submit and conform the Property to the terms of the

Georgia Property Owners® Association Act, 0.C.G.A. [ 44-3-225, et seq.

In addition to the above, this Declaration may be amended upon the
affirmative vote or written consent, or any combination of affirmative vote and
written consent, of Owners holding at least sixty-seven (67%) percent of the
total eligible Association vote and, so long as Declarant owns any property
subject to this Declaration, the written consent of Declarant. Amendments to
this Declaration shall become effective upon recordation, unless a later
effective date is specified in the amendment.

In addition to the above, material amendments to this Declaration must be
approved by Eligible Mortgage Holders who represent at least fifty-one [513)
percent of the votes of Lets that are subject to Mortgages held by Eligible
Mortgage Holders. Notwithstanding the above, the approval of any propesed
amendment by an Eligible Mortgage Holder shall be deemed implied and consented
to if the Eligikle Mortgage Holder fails to submit a response to any written
proposal for an amendment within thirty {30} days after the Eligible Mortgage
Holder receives notice of the proposed amendment sent by certified or
registered mail, return receipt requested.

Section 5. Security. The Association may, but shall not be reguired to,
provide measures or take actioms which directly or indirectly improve safety in
the Community. However, each Owner, for themselwves and their tenants, guests,
licensees, and jinvitees ackoowledge and agree that the Association is not a
provider of security and shall have no duty to provide security for the
Community. It shall be the responsibility of each Owner to protect his or her
persen  and property, and all responsibility to provide security shall lie
solely with each Owner. The Association shall not be held liable for any loss
or damage by reason of failure to provide adeguate security or ineffectiveness
of security measures undertaken.

Section 6. Dispute Resolution. Any Owner or occupant must give written
notice to the Beard requesting a hearing with the Board and attend such hearing
to discuss amicable resclution of any dispute before that Owner or occcupant
files any lawsuit against the Association, the Board, any director, or any
agent of the Association. The Owner or cccupant shall, in such notice and at
the hearing, make a good faith effort to explain the grievance to the Board and
reselve the dispute in an amicable fashion, and shall gjive the Board a
reasonable opportunity to address the Owner's or occupant's grievance before
filing suit. Upon receiving a request for a hearing, the Board shall give
notice of the date, time and place of the hearing to the person requesting the
hearing. The Board shall schedule this hearing for a date ne less than seven
{7} nor more than twenty-one {21} days from the date of receipt of the notice
of hearing by the person requesting the hearing. In the Board's discretion,
the Board may require that the dispute be submitted to mediation by an
independent mediator.

Section 7. Partition. The Common Property shall remain undivided, and
no Lot Owner or any cther Person shall bring any action for partition or
division of the whole or any part cf the Common Property without the written
consent of all Owrers and all holders of all Mortgages encumbering any portion
of the Community.
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Section 8. Gender and Grammar. The singular, wherever used herein,
shall be construed ta mean the plural, when applicable, and the use of the
masculine pronocun shall inciude the neuter and feminine.

Sectien 9. Severability. Wherever possible, each provision of this
Declaration shall be interpreted in such manner as to be effective and valid,
but if the application of any provision of this Declaration to any perscn or to
any property shall be prohibited or held invalid, such prohibition or
invalldity shall not affect any other provision or the application of any
provision which can be given effect without the invalid provision or
application, and, to this end, the provisions of this Declaration are declared

to be severable.

Section 10. Captions. The captions of each Article and Section hereof,
as to the contents of each Article and Section, are inserted onky for
convenience and are in no way to be construed as defining, limiting, extending,
or otherwise modifying or adding to the particular Article or Section to which

they refer.

Section 11. Preparer. This Declaration was prepared by Jay 8. Lazega,
Esq., Weissman, Nowack, Curry & Wilco, P.C., Two Midtown Plaza, Fifteenth
Floor, 1349 West Peachtree Street, Atlanta, Georgia, 30309.

Section 12, Berpetuities. If any of the covenants, conditions,
restrictions, or othexr provisions of this Declaratien shall be unlawful, void,
or voidable for vielation of the rule against perpetuities, then such
provisions shall continue only until twenty-one {21} years after the death of
the last surviver of the now living descendants of Elizabeth II, Queen of

England.

gection 13. Indemnification. In accordance with the Georgia Nenprofit
Corporation Cade, and to the Full extent allowed by Georgia law, the
Association shall indemnify every person who was or 1is a party or who is
threatened to be made a party to any threatened, pending, or completed action,
suit, or proceeding, whether civil, criminal, administrative, or investigative
{other than an action by or in the right of the Association}, by reason of the
fact that such person is or was serving as a director or officer of the
Associaticn, against any and all expenses, including attorneys' fees, imposed
upen or reasonably incurred in connection with any action, suit, or proceeding,
if such person acted in a manner reasonably believed to ke in ox not opposed to
the best interests of the Associaticn and, with respect to any criminal action
or proceeding, had no reasonable cause Lo believe his conduct was unlawful.
Any indemnification shall be made by the Associaticon only as authorized in a
specific case upen a determination that indemnification of the person is proper
under the circumstances.

Section 14. Construction and Sale Period. Notwithstanding any provisions
contained in this Declaration, the Bylaws, Articles of Incorporaticn, rules and
regulations, Design Guidelines, and any amendments, so long as there is
development and construction related to the initial sale of residences
constructed on Lots, it shall be expressly permissible for Declarant to
maintain and carry on, upon such portion of the Community as Declarant may deem
necessary, such facilities and activities as in the sole opinion of Declarant
may be reguired, convenient, or incidental to peclarant's development,
comstruction, and sales activities related to property deseribed on Exhibit "B"
to this Declaration, including, but without limitation the following:

(a) the right of access, ingress and egress for vehicular and pedestrian
traffic over, under, on or in the Communilty;

(b} the right to tie into any portion of the Community with driveways,
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parking areas and walkways;

{c) the right to tie into and/or otherwise connect and use {without a
tap-on or any other fee for so doing), replace, relocate, malntain and repair
any device which provides wutility or similar services including, without
limitation, electrical, telephons, natural gas, water, sewer and drainage lines
and facilities constructed or installed in, on, under and/or over the
Community;

(d) the right to carry on sales and promoticnal activities in the
Cemmunity; and the right to construet and operate business offices, signs,
construction trailers, residences, model residences, and sales offices.
Declarant may use residences, offices, or other buildings owned or leased by
Declarant as model residences and sales offices and may also use recreational
facilities available for use by the Community as a sales office without charge.

Rights exercised pursuant to such reserved easement shall be exercised
with a minimum of interference to the quiet enjoyment of affected property,
reasonable steps shall be taken to protect such property, and damage shall be
repaired by the Person causing the damage at its sole expense. This Section
shall not be amended without the Declarant's express written consent sc long as
the Declarant owns any property in the Cemmanity primarily for development
and/or sale.

Section 15. Contracts Executed During Declarant Control. All contracts
or leases executed by or on behalf of the Association during the period in
which the Declarant has the right to appoint the directors and officers of the
Association under the Bylaws shall contain & termination clause permitting the
Association to terminate the contract or lease at any time, without cause and
without penalty, upon not meore than ninety (90) days' written notice.

Section 16. Financial Review. & review of Lhe accounts of the
Association shall be made annually in the manner as the Board of Directors may
decide; provided, however, after having received the Board's reviewed financial
statement at the annual meeting, by a Majority of the Association vota present,
or represented by proxy, the Owners may reduire that the accounts of the
Association be audited as a common expense by a public accountant. Upcn
written request of any institutional holder of a first Mortgage and upon
payment of all necessary costs, such holder sha.l be entifled to receive a copy
of an audited financial statement within ninety {90} days of the date of the
reguest.

Section 17. Netice of Sale or Lease. In the event an Qwner sells or
leases his or her Lot, the Owner shall give =o the Asscociation, in writing, the
name of the purchaser or lessee of the Lot and sucn other information as the
Board may reasonably require.

Section 18. Agreements. Subject to the prior approval of Declarant (so
long as the Declarant owns any property subject to this Declaration) all
agreements and determinatiens, including settlement agreements regarding
litigation invelving the Assocliation, lawfully authorized by the Board of
Directors shall ke binding upon all Owners, their heirs, legal representatives,
successors, assigns, and others having an interest in the Community or the
privilege of possession and enjeoyment of any part of the Community.

Section 1%. Implied Rights. The Association may exercise any right or
privilege given to It expressly by this Declaration, the Bylaws, the Articles
of Incorporation, any use restriction or rule, and every other right or
privilege reasonably to be implied from the existence ot any right or privilege
given to it or reasonably necessary to effectuate the right or privilege.
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Variances. Notwithstanding anything teo the contrary

faration, the Declarant or the Board of Directors or its
grant indivicual variances from any of the

the Bylaws and any xule, regulation or use
restriction promulgated pursuant thereto if it determines that waiver of
application or enforcement of the provision in a particular case would not be
inconsistent with the overall scheme of development for the Community.

Section 20.
contained in this Dec
designee shall be authorized to
provisions of this Declaratien,

IN WITNESS WHEREOF, the undersigned duly authorized officer of Declarant,
and the undersigned property owner (5] have executed this instrument duly

authorized this _jo™h day of . 200} -

DECLARANT':

Signed, sealed, and aliversd this
loTh day of N , 200

etary puplit

m,m@ﬂ%ﬁ@%iy‘ Georgia

}%W&pm March 22,2000

e
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EXHIEIT "A"

Definitions

The following words, when used in this Declaration (unless the context
shall prehibit), shall have the following meanings:

(a} "pssociation” shall mean Ellsworth Homeowners Adssociation, Inc., a

nonprofit Georgia corporation, lts successors and assigns,

ib) "Board of Directors” or "Board” shall mean the appointed or elected

body of the Association, as applicable, having its normal meaning under Georgia
corporate law.

(e} "Bylaws" shall refer to the Bylaws of Ellsworth Homeowners
Association, Inc., attached to this Declaration as Exhibit "C" and made a part
of this Dec¢laration.

(d) "Common Property® shall mean any and all real and perscnal property
and easements and other interests, together with the facilities and
improvements located on the property, now or in the future owned by the
Association.

=3 "Community” shall mean and refer to that certain real property and
interests therein described in Exhibit "B", attached hereto,.

(L) “Community-Wide $tandard" shall mean the standard of conduct,
maintenance, or other activity generally prevailing in the Community. Such
standard may be more specifically determined by the Board of Directors of the
Assocliation. This determination, however, must be consistent with the

Community-Wide Standard originally established by the Declarant.

(q) vDeclarant” shall mean and refer to Ruby-Forrest Ltd., a Georgia
corporation, and such of jts successors-in-title who shall (i) acguire, from a
predecessor "Declarant," and for the purpose of development or sale, all or any
portion of the real property described in Exhibit "B" hereto, and (ii) be
designated as the "Declarant® in the deed of transfer by which such successors=
in-tirle shall so acguire its interest in such real property, or by written
assignment of Declarant rights in ao instrument recorded in the Gwinnett
County, Georgia records. There shall only be one Declarant at any one time and
no more than one Person have the right to exercise the power and authority of
the Declarant at any one time.

thy "Eligible Mortgage _Holder" shall mean those holders of first
mortgages secured by Lots in the Property who have requested notice of certain
items as set forth in this Declaration.

{1l "Lot" shall mean any plot of land within the Community, whether or
not improvements are constructed thercor, which constitutes or will constitute,
afrer the construction of improvements, a single-family dwelling site as shown
on a plat recorded or fo be recorded in the Gwinnett County, Georgia, recocrds.

{31  "Majority" means those eligible votes by Ownars, o other group as
the context may indicate, totaling more thap fifty (30%) percenL ot the tfotal
eligible number.

(k) "Mortgage" means any mortgage, deed to secure debt, and any and all
sther similar instruments used for the purpose of conveying or ancumbering real
property as security for the payment or satisfaction af an obligation.

{1y "Mortgagee" shall mean the holder cf a Mortgage.
{m)} rowner" shall mean and refer to the record owner, whether one or

more Persons, of the fee simple title to any Lot located within the Community,
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excluding, however, any Person holding such interest mexely as security for the
performance oX satisfaction of any obligation.
as well as a corperation, jeint

* means any hatural person,
trust, or other jegal

{n) "Person
venture, partnersﬁip {general or limited), association,
entity.
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EXHIBIT "B"

Property Submitted

All that tract and parcel of land located in Puckett’s Militia District
{1397) of Gwinnett County, Georgia and being in Land Lots 224 and 264 of the 7
District, Headrights Cistrict, Sugar Hill {550y G.M.D., Gwinnett County,
Georgia. This property being more particularly described in Exhibit “A" of the

Warranty Deed secured from Cline Veal, recorded in FPlat Book 13984 , Pages
B0 - 81 - 82 - 83 , of the Superior Court of Gwinnett County, Georgia
records dated February 4, 2000.
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WEISSMAN, NOWACK, CURRY & WILCO, P.C.

Attorneys
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ELLSWORTH HOMEOWNERS ASSOCIATION, INC.

Artlcle I
Name, Membership, Applicability. and Definitions

Section 1. Name. The name of the Association shall be Ellsworth Homeowners Association [nc.
{"Association”).

Section 2. Membership. The Association shall have one class of membership, as is more fully set forth in
the Declaration of Protective Covenants for Ellsworth ("Declaration”). The provisions of the Declaration pertaining to
membership are by this reference made a part of these Bylaws.

Section 3. Definitions. The words used in these Bylaws shall have the same meaning as set forth in the
Dectaration, uness the context shall prohibit.

Article II
Association:_Meetites, Quorum, Voting, Proxies

Section 1. Place of Meetings. Meetings of the Association shall be held at the Comununity, at the principat
office of the Association or at another place convenient to the members as determined by the Board of Directors.

Section 2. First Megting and Annual Meetings. An annual or special meeting shall be held within one (1)
year from the date the Declaration is recorded. Annual meetings shall be set by the Board so as to occur not more than
sixty (60) days before the close of the Association’s fiscal year.

Section 3. Special Mectings. The President may call special meetings. In addition, it shall be the duty of
the President to call a special meeting of the Association if so directed by resolution of a Majority of the Board of
Directors or upon a petition signed by Owners holding at least twenty-five (25%%) percent of the total Association vele.
The notice of any special meeting shall state the date, time, and place of such meeting and the purpose thereof. No
business shall be transacied at a special meeting, €xcept as stated in the notice.

Section 4. Notice of Meetings. The Secretary shall mai} or cause to be delivered to the Owmer of record of
cach Lot a notice of each annual or special meeting of the ‘Association stating the purpose of the special meeting, as well
as the time and place where it is to be held. 1f an Owner wishes notice to be given at an address other than his or her
Laot, he or she shall have designated by notice in writing to the Sccretary such other address. The mailing of such notice
or delivery of such notice by leaving at the residence located on the Lot as provided in this Section shall be considered
service of natice. Notices shall be served not less than ter (10) nor more than thirty (30) days before 2 special meeting
and not less than swenty-one (2 1} nor more than sixty (60) days before an annual meeting.

Section 5. Waiver of Notice,. Waiver of nofice of a meeting of the members shall be deemed the
equivalent of proper notice. Any member may, in writing, waive notice of amy meeting of the members, gither before or
after such meeting. Attendance at a meeting by 2 metmber, whether in person or by proxy, shall be deemed waiver by
such member of notice of the time, date, and place thereof, unless such member specifically objects fo lack of proper
notice at the time the meeting is called to order.

Section 6. Adiournment of Meetings. Any meeting of the Owners may be adjourned for periods not
exceeding ten (10) days by vote of the Owners holding the Majonty of the votes represented at such meeting, regardless
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of whether a quorum is present. Any business which could be transacted properly at the original session of the meeting
may be transacted ata reconvened session, and no additional notice of such reconvened session shall be required.

Section7.  Voting. Each Lot shall be entitled to one equally weighted vote, which vote may be cast by the
Owner, the Qwner's spouse, oF by a lawful proxy as provided below. When miore than one (1) Person owns a Lot, the
vote for such Lot shall be exercised as they determine between or among themselves, but in no event shall more than one
(1) vote be cast with respect to any Lot If only one {1} co-owner attempts to cast the vote for a Lat, it shall be
conclusively presumed that such co-cwner is authorized on behalf of all co-pwers to cast the vote for such Lot Inthe
event of disagreement between or among co-owmers and an attempt by two (2) or more of them to cast such vote of
votes, such Persons shall not be recognized and such vote ot votes shall not be counted. No Owner shall be eligible to
yote, either in person of by proxy, of to be elected to the Board of Directors, if that Qwner is shown on the books of
management accounts of the Association to be more than thirty (30) days delinquent in any payment due the Association
or if the Owner has had its voting rights suspended for the infraction of any provision of the Declaration, these By-Laws,
or any rule of the Association. [fthe voting rights of an Owner have been suspended, that Ownet shall not be counted as
an eligible vote for purposes of establishing a Majority or a quorum of for purposes of amending these Bylaws or the

Declatation.

Section 8.  Proxies, At all meetings of members, each member may vote in person of by proxy. Al
proxics shall be in writing, dated, and filed with the Secretary before the appointed time of each meeting. Every proxy
shall be revocable and shall autornatically cease upon conveyance by the member of his or her Lot, or upon receipt of
notice by the Secretary of the death or judicially declared incompetence of a member, or of written revocation, or upon

the expiration of eleven {1 1) months from the date of the proxy.

Section 9. Quorum. The presence, in person or by Proxy, of Owners holding at least ten (10%) percent of
the total eligible Association vote shall constitute 8 quorum at all meetings of the Association. Once a quorum is
established for a meesing, it shall conclusively be presumed to exist unril the mecting is adjourned and shall not need to

be reestablished.

Section 10.  Action Taken Withouta Meeting. [n the Board's discretion, any action that may be taken by the
Association members at any annual, regular, or special meeting may be taken without  meeting if the Board delivers a
written consent form or written ballot to every member entitled fo vote on the malter.

(a) Ballot. A written ballot shall set forth each proposed action and provide an opportunity to vote for or
against each proposed action. Approval by written ballot shall be valid only when the number of votes cast by ballot
equals or exceeds the quorum required to be present at a meeting authorizing the action, and the number of approvals
equals or exceeds the number of votes that would be required to approve the matter at a meeting at which the total
number of votes cast was the same as the mumber of votes cast by baltot.

All solicitations for voles by writtet ballot shall: a) indicate the number of responses needed to meet the
quorum requirements; by state the percenage of approvals necessary to approve each matter other than election of
directors; and c) specify the time by which 2 ballot must be received by the corporation in order to be counted. A
writtzn ballot may not be revoked. The Association shall maintain such ballots in its file for at least three (3) years.

(b) Written Consent. Approval by written consent shall be valid only when the pumber of written
consents received equals or exceeds the requisite majority of the voting power for such action. Executed writien
consents shall be inciuded in the minutes or filed with the Association’s cecords. If an action of the members is approved
by written consent hereunder, the Board shall issue written notice of such approval to all members who did not sign
written consetts. Membership approval shall be effective ten (10) days after written notice is issued; provided, however,
if the consent is to an amendment o the Declaration or Bylaws which must be recorded, the effective date shall be no
earlier than the date of recording of such amendment.

Section 11, Order of Business. At ail meetings of the Association, Roberts Rules of QOrder (fatest edition) shall
govern when not in conflict with the Declaration, these Bylaws, the Articles of Incorporation, or a ruling made by the
Person presiding over the mesting.

-2-
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Article DI
Board of Directors: Number, Powers, Meetings

A. Composition and Selection.

Section 1. Governing Body; Cotnposition. The affairs of the Association shall be governed by a Board of
Directors. Except as provided in Section 2 of this Article, the directors shall be members or spouses of such members;
provided, however, no Person and his or her spouse ef co-Crwher may serve on the Board at the same time.

Section 2. Directors_Appointed by Declarant. Declarant shall have the tight to appoint or remove all
metibers of the Board of Directors and all officers of the Association until such time as the first of the foilowing events
shall occur; (a) the date on which one hundred {100%) percent of the Lots have been conveyed by Declarant and to
Persons who have not purchased such Lots for the purpose of constniction of a residence and resale of such Lot and
residence; or (b) the surrender by Declarant in writing of the authority 1o appoint and remave directors and officers of
the Association. Each Owner, by accepiance of a deed to or other conveyance of a Lot, vests in Declarant this authority
10 agpoint and remove directors and officers of the Association. The directors and officers appointed by the Declarant
need ot be Owners or residents in the Community. The names of the initial directors setected by the Declarant is set

forth in the Articles of Incorporation of the Association.

Section 3. Number of Directors. The Board shall consist of at Jeast one (1) and not mere than three (3}
members during the period in which the Declarant has the right to appoint directors and officers as described in Section
2 of this Article and five (5} members after the expiration of this night.

Section 4. Notnination _of Directors. Except with respect to directors appointed by the Declarant,

nomination for election to the Board shall be made from the floor at the meeting at which directors are elected.
Nominations also may be made by a nominating committee, if appointed by the Board.

Section 5. Election and Tegn of Office. WNet later than thirty (30) days after termination of the Declarant's
right to appoint directors and officers as described in Section 2 of this Article, the Association shail call a meeting to be
held at which Owners shall etect five (5) directors. 1f such meeting is not the annual meeting, the directors elected shall
serve until the next annual mecting. At the first annual meeting after Declarant has surrendered control of the
Association, three (3) directors shall be elected for a term of two (2) years and two (2) directors shall be elected for a
term of one (1) year. At the expiration of the first term of office of each member of the initial Board of Directors, a
successor shall be elected to serve for a term of two (2) years, The members of the Board of Directors shall hold office
unti) thelr respective SUCCESSOFS shall have been elected by the Association.

At each arnual meeting of the membership, directers shall be elected to succeed those direstors whose terms
are expiring. Each member chall be entitted to cast one vote with respect to each vacancy to be filled from each slate on
which the member is entitted to vote. There shall be no cumulative voting. The candidate(s) receiving the most votes
shatl be elected.

Section 6. Removal of Directors. At any regular or special mesting of the Association duly called, any one
or more of the members of the Board of Directors, except those appointed by Declarant hereunder, may be remaved,
with or without cause, by Owners holding a Majerity of the votes entitled to be cast for the election of that director and a
successor may then and there be elected by the members entitled 10 elect that director in order to fill the vacancy thus
created. A director whose removal has been proposed by the Ovmers shall be given at least 1en (10) days' notice of the
calling of the meeting and its purpose and shall be given an opportunity to be heard at the meeting. Additionally, any
director who has three (3) consecutive unexcused absences from Board meetings or who is delinquent in the payment of
an assessment for more than thirty (30) days may be removed by a Majority vote of the directors at a meeting, a quorum
being present.
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Section7.  Vacancies. Vacanies in the Board of Directors caused by any reason, excluding the removal of
a director by vote of the Association or by Declarant, shall be filled by a vote of the Majority of the remaining directors,
even though less than a quorum, &t any meeting of the Board of Directors. Each director so selected shall serve the
unexpired portion of the term of his predecessor,

B. Meetings.

Section8.  Organization Meetings, The first meeting of the Board of Directors following each annual
meeting of the membership shall be held within ten (10) days at the time and place determined by the Board.

Section 9. Regular Meetings. Regular meetings of the Board of Directors may be held at such time and
place as shall be determined from time to fime by a Majority of the directors, but, except during the Declarant’s right to
appoint directors hereunder, at least four (4) such meetings shall be held during each fiscal year with at least one (1) per
quarter, Notice of the regular schedule shall constitste sufficient notice of the meetings.

Section 10.  Special Meetings. Special Board mestings may be called by the President on three (3) days'
notice to each director given by mail, in person, by telephone, o by facsimile ransmission, which notice shall state the
time, place, and purpose of the meeting. Special Board meetings shall be called by the President, Vice President,
Secretary, of Treasurer in like manner and on like notice on the written request of at least two (2) directors.

Section 11, Waiver of Notice, Any director may, at any time, in writing, waive notice of any Board
meeting, and such waiver shall be deemed equivalent to the giving of such notice. Attendance by a director at any Board
meeting shall also constitute a waiver of notice by him or her of the time and place of such mesting, 1f all directors are
present at any Board meeting, no notice shall be required and any business may be transacled at such mecting.

Section 12.  OQuorum of Board of Directors. At all meetings of the Board of Directors, a Majority of the
directors shall constitate a quorum for the transaction of business, and the votes of a Majority of the directors present at
a meeting at which a quorum is present shall constitute the decision of the Board of Directors.

Section 13.  Compensation. Ne directer shall reccive any compensation from the Association for acting asa
director unless approved by a Majority of the Owners. Directors may be reimbursed for the expenses incurred in
carrying out their duties as directars upon Board approval of such expenses. Directors also may be given nominal gifls
or tokens of appreciation by the Association for recognition of services performed not to exceed a value of $100.00 per

calendar year.

Section 14, Action Without A Formal Meeting. Any action to be taken at a meeting of the directors or any
action that may be taken at a meeting of the directors may be taken without 2 meeting if a consent in writing, setting

forth the action so taken, shatl be signed by at least a Majority of the direstors.

Section 15.  Telephonic Participation. One or more dizectors may participate in and vote during any regular
ar special meeting of the Board by telephone conference call or similar communication equipment by means of which all
persons participating in the meeting can hear each other at the same time, and those directors participating by telephone
shall be deemed to be present at such meeting for quorum and other purposes.

C. Powers and Duties.

Section 16,  Powers. The Board of Directors shall be respansible for the affairs of the Association and shall
have all of the powers and duties necessary for the administration of the Association's affairs and, as provided by law,
may do all acts and things as are not by the Declaration, Asticles, or these Bylaws directed to be done and exetcised
exclusively by the members. In addition to the dufies imposed by these Bylaws, the Board of Directors shall have the
power to and be responsible for the following, in way of explanation, but not limitation:

(z) preparing and adopting an annual budget in which there shall be established the contribution of
cach Owner to the common eXpenses;
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(b} making assessments to defray the common expenses, establishing the means and methods of
collecting the assessments, and establishing the period of the installment payments of the annual assessment;

(¢} providing for the operation. care, upkeep, and maintsnance of all areas which are the
maintenance responsibility of the Association;

(d) designating, hiring, and dismissing the persornel necessary for the operation of the Association
and, where appropriate, providing for the compensation of such personnet and for the purchase of equipment, supplies,
and material to be used by such personnel in the performance of their duties;

{e) collecting the assessments, depositing the proceeds thereof in a bank depository or instinution
which it shalt approve or otherwise investing the proceeds in accordance with any limitations set forth in O.C.G.A,
Section 14-3-302, and using the proceeds to administer the Association;

{f} making and amending rules and regulations;

{(g) opening of bank accounts or other financial accounts on behalf of the Association and
designating the signatories required;

(h) enforcing by legal means the provisions of the Declaration, these Bylaws, and the rules and
regulations adopted by it, and bring any proceedings which may be instituted on behalf of or against the Owners
concerning the Association;

(i) obtaining and carrying insurarice, as provided in the Declaration, and paying the premium cost;

(j) paying the cast of all services rendered to the Association or its members which are not directly
chargeable to Owners;

(k) keeping books with detailed accounts of the receipts and expenditures affecting the Association
and its administration, and specifying the maintenance and repair expenses and any other expenses incurred,

() contracting with any Person for the performance of various duties and functions. The Board
shall have the power (0 enter into common management agreements with trusts, condominiums, or other associations.
Any and all functions of the Association shall be fully transferable by the Board, in whole of in part. to any other entity:
and

(m) at such time as the Declarant no longer owns any property in the Community or the Declarant
voluntarily surrenders in writing authority to appoint the Architeciural Control Committee, the Board of Directors shall
have the power to act as or appoint the Architectural Control Committes defined under the Declaration.

Section 17.  Management Agent. The Board may, but shall not be required to, hire a professional
management agent of agents, at a compensation established by the Board, to perform such duties and services as the
Board of Directors shall autherize, The Board shall use reasonable efforts in any management contract to provide for
termination of such contract with or without cause and without penalty, upon no mose than thirty (30) days written
notice, and for a temm not in excess of one (1) year.

Section 13. Dorrowing. The Board of Directors shall frave the power to batrow money for any ltawful
purpose including, without limitation, repair ot restoration of any Common Property and facilities, without the approval
of the members of the Association. However, the Board shall obtain membership apptoval in the same manner as for
special assessments, in the event that the proposed borrowing is for the purpose of modifying, improving or adding
amenities, or the fotal amount of such borrowing exceeds or would exceed Ten Thousand ($10,000.00) Dollars
outstanding debt at any one time.
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Section 19, Fining and Suspension Procedure. The Board shall not impose a fine or suspend the right to
vote or to use the Common Property, unless and until the Association has sent or delivered written notice to the violator
as provided in subsection (a) below. However, compliance with this Section shall not be required for the following: (D)
Jate charges on delinquent assessments, ot (i) suspension of voting or Commen Property use tights if an Owner is
shown on the Asseciation's records to be more than thirty (30) days delinquent in any payment due the Asseciation, in
which case suspension of the right to vate shall be automatic.

(a) Notice, If any provision of the Declaration or Bylaws or any Association rute is violated, the Board
shatl send the violator written notice identifying the violation and fine(s) being imposed and advising the violator of the
right to request a hearing before the Board to contest the violation or fine(s) or to request reconsideration of the fine(s).
Fines may be effective or commence upon the sending of such metice or such later date specified in such notice,
notwithstanding, the violator's right to request a hearing before the Board to challenge the fine(s). In the event of a
continuing violation, each day the violation continues or occurs again constitutes a separate offense, and fines may be
imposed on a per diem basis without further notice to the violator.

o Hearing, 1f a written request for hearing is received from the violator within ten (10) days of the date
of the viclation notice provided above, then the Board shall schedule and hold in executive session a hearing affording
the violator a reasonable opportunity 1o be heard. The minutes of the mecting shall contain a written statement of the
results of the hearing. ‘The Board may establish rules of conduct for such hearing, which may include limits on time and
on the number of participants who may be present at one time. Failure to request a timely hearing as provided herein
shall result in Joss of the 1ight to challenge and request reconsideration of the fines.

Article IV
Officers

Section 1. Officers. The officers of the Association shall be a President, Vice President, Secretary, and
Treasurer. Any two (2) or mors offices may be held by the same Person, excepting the offices of President and
Secretary. The President shall be elected from among the members of the Board of Directors,

Section 2. Election, Term of Office, and Vacancies. Except during the period in which the Declarant has
the right to appoint the officers of the Association mnder Article 111, Seetion 2 of these Bylaws, the officers of the
Association shalt be elected annuatly by the Board of Directors at the first meeting of the Board following each annual
meeting of the members. A vacancy in any office arising because of death, resignation, removal, or otherwise may be
filled by the Board of Directors for the unexpired portion of the term.

Section 3. Removal. Any officer may be removed by the Board of Directors whenever, in its judgment,
the removal will serve the best interests of the Association.

Section 4. President. The President shall be the chief executive officer of the Association and shall preside
at al] meetings of the Association and of the Board of Directors. The President shall have all the general powers and
duties which are incident to the office of the president of a corporation organized under the Georgia Nonprofit

Corporation Code.

Section 5. Vice President. The Vice President shall act in the President’s abscnce and shall have all
powers, duties, and responsibilities provided for the President when so acting.

Section 6. Secretary. The Secretary shall keep the minutes of all mestings of the Association and of the
Board of Directors and shall have charge of such books and papers as the Board of Directors may direct and shall, in
general, perform all duties incident 10 the office of the secretary of a corporation organized in accordance with Georgia
law.
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Section 7. Treasurer. The Treasurer shall have the responsibility for the Association’s funds and securities
and shall be responsible for keeping full and accurate financial records and books of account showing all receipts and
disbursements, for preparing all required financial statements and tax retwms, and for the deposit of all monies and other
valuable effects in the name of the Association or the managing agent in such depositorics as may from time to time be
designated by the Board of Directors.

Section 8. Resignation. Any officer may resign at any time by giving written notice to the Board of
Directors, the President, or the Secretary. Such resignation shall take effect on the date of the receipt of such notice or at
any later time specified therein, and unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.

Article V
Committees

The Board of Directors is authorized to establish commitiees to perform those tasks and to serve for those
periods that it designates. Each committee shall be campesed and shall operate in accordance with the terms of the
resoltion of the Board of Directors designating the committee or with rules adopted by the Board of Directors.

Article V1
Miscellaneous

Section 1. Fiscal Year, The fiscal year of the Assoclation shall be determined by resolution of the Board.
In the absence of such a resolution, the fiscal year shall be the calendar year.

Section 2. Conflicts. If there are conflicts or inconsistencies between the provisions of Georgia law, the
Articles of Incorporagion, the Declaration, and these Bylaws, the provisions of Georgia law, the Declaration, the Articles
of Incorporation, and the Bylaws (in that order) shall prevail.

Section 3. Financial Review. A review of the accounts of the Associarion shall be made annuatly in the
manner as the Board of Directors may decide; provided, however, afler having received the Board's reviewed financial
statement at the annual meeting, by a Majority of the Association vote present, or represented by proxy, the Owners may
require that the accounts of the Association be audited as a common expense by a public accountant. Upon written
request of any institutional holder of a first Mortgage and upon payment of all necessary costs, such holder shall be
entitled to receive a copy of an audited financial statement within ninety (90} days of the date of the request.

Section 4. Amendment, These Bylaws may be amended unilaterally at any time and from time to time by
Declarant or, if Declarant know longer owns any Lot, the Board (a) if an amendment is necessary to bring any provision
into compliance with any appticable governmental statute, rule, of regulation or judicial determination with which it is in
conflict; (b)if an amendment is necessary to gnable any reputable tille insurance company to issue title insurance
coverage with respect to the Lots subject to the Declaration: {c) if an amendment is required by an instittional or
governmental lender or purchaser of mortgage loans, including, for example, the Federal Nationzl Mertgage Association
or Federal Home Loan Mortgage Corporation, to enable the lender or purchaser to make or purchase Mortgage loans on
the Lots subject to the Declaration; or (d) if an amendment is necessary to enable any governmental agency or reputable
private insurance company to insure or guarantee Mortgage loans on the Lots subject to the Declaration. Additionally, as
long as the Declarant, as defined under the Declaration, retains the power under the Declaration and/or Bylaws to
appoint officers and directors of the corporation, the Declarant may amend these Articles and the Bylaws unilaterally for
any purpose, without a vote of the cotporation's membership. Additionally, after expiration of such power, as long as
Declarant owns any Lot within the Community, Declarant shall have authority to amend these Articles and the Bylaws,
without a vote of the corporation’s membership, as long as such amendments do not adversely and materialiy affect the
title to any Lot without such Lot owner's consent.

Additionaily, the Declarant, or after Declarant no longer owns any property subject 1o this Declaration, the
Board of Directors, without a vote of the Association members, shall have the right to amend these Bylaws and the

~7-
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Declaration unilaterally to submit and conform the Property to the terms of the Georgia Property Owners' Association
Act, O.C.G.A, Section 44-3-225, ¢t seq.

Tn addition to the above, these Bylaws may be amended upen the affirmative vote ot written consent, or any
combination of affirmative vote and written consent, of Owners holding at least a Majority of the total Association vote
and, as long as Declarant owns any property in the Community, with the consent of Declarant. No provision of these
Bylaws which reserves or grants special rights to the Declarant shiall be amended without the Declarant's prior written
consent so Jong as the Declarant owns any property in the Community primarily for development andfor sale.

Notwithstanding the above, VA and HUD shall have the right to veto amendments to these Bylaws for as long
as the Declarant has the right to appeint directors and officers of the Association under Asticle IT1, Section 2 of these

Bylaws.

Section 5.  Books and Records. To the extent provided in O.C.G-A. Section 14-3-1602, all Association
members and any institutional holder of a first Mortgage shall be entitled to inspect Association records at 8 reasonable
time and location specified by the Association, upon written request at least five (5) days before the date on which the
mmember wishes to inspect and copy. The Association may impose a reasonable charge, covering the cost of jabor and
material, for copies of any documents provided to the Member. Notwithstanding, anything to the contrary, members
shall not be entitled to mspect privileged documents or the financial records or accounts of other members.
Notwithstanding anything to the contrary, the Board may fimit or preclude member inspection of confidential or
privileged documents, including attorney/client privileged communication, excoutive session meeting minutes, and
fnancial records or accounts of other members. Minutes for any Board or Association mestings do not become
effective and an official Association record until approved by the Board or Association membership, as applicable, at a

subsequent meeting,

JSLEADOCS\0643 NEllsworth\Ellsworth Bylaws.doc
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CERTIFICATION

1, the undersigned, do hereby certify:

That the undersigned are the duly elected and acting President and Secretary of Sandy Branch Famms
Homeowners Association, Inc., a Georgia corporation, whose name is being changed to Ellsworth Homeowners
Association, Inc., by Articles of Amendment being filed with the Secretary of State of Georgia contemporaneously
herewith;

That the foregoing By-Laws constitute the Amended and Restated By-Laws of said Association, as duly
adopted by the Board of Directors of the Association, pursuant to O.C.G.A. Section 14-3-1020, on the 10" 'dayof __

12@ {12001

TN WITNESS WHEREOF, the undersigned have hereunto subscribed their names and affixed the seal of said
Association this /o Tday of 11,2001,

ELLSWORTH HOMEOWNERS
Sworn to and subscribed to before ASSOCIATION, INC.
me this {27 day of 7

/N IQ'ZL-« L By:
T htesl A one
(el A

No;ary‘l;ub!.ic (4 Attest:

Hiokary Public, Foreyth Courty, Georgia




